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Codification of laws in state enactments 

Codifications of Muslim family laws as modern statutory enactments – following the forms and structures of Western positivist legislations -- were a relatively new phenomenon which generally emerged in the twentieth century. Unfortunately, in the substance of these codified provisions, unrealistic medieval stereotypes often persist regarding the concept of marriage. Too often, when referring to Islamic law or legal culture, the terms shari’ah (divine sources of law) and fiqh (human interpretations of the divine sources) are used interchangeably. Proposals on reforming legal interpretations are sometimes looked upon with suspicion because of the confusion between the historical development of fiqh and the eternal principles of shari’ah. Thus, the proponents for the reform of legal interpretations are sometimes accused of wanting to reform the divine sources of law. Lack of historical understanding as to the context of divine revelations and misconceptions regarding such issues including divorce, polygamy and men’s double shares of inheritance, for instance, have also led members of our society to look upon such provisions as divinely ordained rights conferred upon Muslim men, instead of as divinely ordained limitations upon male rights that had been previously conferred by the patriarchal pre-Islamic society.
In the early 1980s Malaysia has taken a step forward in a reformation of Islamic family laws under the doctrine of siyasah shar’iyyah, that in order to serve the best interests of the community, the State may choose the most suitable option from among the opinions of different schools of law, and the resulting Islamic Family Law (Federal Territories) Act of 1984 was to serve as a model to be followed by the respective state enactments. This law was seen as a progressive law, regarded as one of the best Muslim Family Laws in the world. For instance, it expanded the grounds for divorce for women, by providing 12 grounds for fasakh, (most of them from the Maliki school, because the Shafie school provides limited grounds), including divorce on the grounds of the husband’s cruelty towards the wife by habitually assaulting her, or making her life miserable, or by associating with women of evil repute, or leading an infamous life; or attempting to force her to lead an immoral life, or disposing of her property or preventing her from exercising her legal rights over it; or obstructing her in the observance of her religious obligations or practice. If the husband has more than one wife, inequitable treatment is also a ground for divorce.. Divorce by talaq outside the court was made illegal, and polygamy without the permission of the court was also made illegal. Five strict conditions were to be fulfilled before the court could give a man permission to take another wife, i.e. that the proposed marriage is just and necessary, that the husband has the financial ability to support all wives and dependents, that he has the ability to treat all his wives equally, that no harm would be caused to the existing wife in respect of religion, life, body, mind, or property, and that there would be no reduction in the standard of living, directly or indirectly, of existing wife and dependents 
However, a conservative reaction has unfortunately surfaced in the 1990s. Consequently, the patriarchal vision of marriage has appeared to be reaffirmed, even though the indigenous culture of the Malay-Muslims has been bilateral rather than patriarchal. This conservative reaction can be seen in the recognition on the validity of the husband’s divorce pronouncement of talaq outside the court on the one hand, and the re-emphasis on the issue of the wife’s obedience or disobedience when she applies for divorce on the other hand. The fifth condition to be fulfilled before polygamy (no reduction in standard of living) was also repealed. The view on the Muslim husband’s absolute and arbitrary power of dissolution is based on the classical interpretation of Islamic law. It may be argued that this view of the marriage contract is actually not in harmony with the Qur’anic injunctions, since the injunction in Surah an-Nisa’ 4 : 34 grant both spouses equal rights as to the appointment of arbiters in the event of a breach between them, and what is generally known about the life and practice of the Prophet (s.a.w.). Or, since according to the Qur’an, in Surah al-Baqarah 2 : 241, divorced women should be provided with reasonable compensation (mut’ah) from their former husbands, it should at least be accepted that in cases of such arbitrary divorce, the wives should immediately be entitled to substantial mut’ah.

This emphasis on the wife’s obedience is due to the notion of nusyuz as “disobedience of the wife to the husband” rather than as “disruption of marital harmony by either spouse”. But the Qur’an refers to both nusyuz by the wife (Surah an-Nisa’ 4 : 34), and nusyuz by the husband (Surah an-Nisa’ 4 : 128). Therefore there need to be a general re-understanding on the basic premise that the Islamic marriage contract is a contract of partnership between the two parties. A marriage contract should not be viewed as a contract of submission of the female party to the male party, nor as a contract of dominance of the male party over the female party. If this was so in the past, it was due more to customary norms that were then almost universally prevalent in various medieval societies throughout the world, rather than to any peculiar characteristics attributable to the principles of Islam.

Areas of particular concern providing for legal discrimination against Muslim women in the statutory enactments include the gender specific provisions on polygamy, divorce and guardianship. Discrimination against Muslim women also results from the existence of selective gender neutral provisions, for instance, the provision on the distribution of harta sepencarian (matrimonial assets), where the gender neutral language is similar to the provisions on matrimonial assets in the civil Law Reform (Marriage and Divorce) Act 1976 for people of other faiths. However, the effect is discriminatory to Muslim women because, unlike the Law Reform Act, the other provisions in the Islamic family law enactments are not gender neutral. 

Need to Understand Gender Perspective 
The wife’s right to claim her share of harta sepencarian (matrimonial assets) from her husband even though she has not financially contributed to its acquisition is partly based on indigenous Malay customary law. Her role as wife and mother are considered as contribution that enabled her husband to acquire his assets. This was considered revolutionary, not just in the Muslim world, but also in many civil jurisdictions. Other Muslim countries have looked at Malaysia’s law on the division of matrimonial assets as a progressive model. However, the use of selective gender neutrality in amendments to the Islamic family law statutes in 2003-2005 has led to substantive discrimination and injustice against women. Those who believe that it is proper for clams to harta sepencarian to be expressed in gender neutral terms have not properly understood the gender perspective or the main purpose underlying the provision on harta sepencarian. How can any person with the slightest sense of justice defend a provision relating to harta sepencarian that has allowed (as has happened in a case in the State of Johor), a husband with a salary of RM30,000 per month to obtain an order freezing the accounts of his former wife, who has no income since she had been a homemaker for 20 years? 
As long as other aspects of the law are not gender neutral, it is unjust and discriminatory against Muslim women to allow husbands to claim a share in assets acquired by their wives in gender neutral language. This injustice is even more glaring in polygamous marriages, as it could mean that, from a legalistic point of view, a husband would be able to claim harta sepencarian from each of his wives!

More than 40 years ago, at a Regional Conference of the World Muslim Congress held in Kuala Lumpur in 1964, a resolution was adopted that, to build up a family system in accordance with the teachings of Islam, it was necessary to ensure that a wife has a share of jointly acquired property upon divorce or the death of her husband (referred to in Ahmad Ibrahim “The Muslims in Malaysia and Singapore: The Law on Matrimonial Property” in J.N.D. Anderson (ed.) Family Law in Asia and Africa, 1968). At that time, the civil family law in Malaysia did not even recognize the wife’s rights to matrimonial property. Since then, however, the civil law has moved forward in various ways, including by adopting the beneficial aspects of the Malay Muslim laws on harta sepencarian, while some Malaysian Muslims may be unconsciously influenced by various patriarchal aspects from pre-Islamic Arab Jahiliyah and mid-Victorian English laws, and mistakenly thinking that such aspects are “Islamic”. It might come as a surprise to many people today that, during the period of British colonialism in the 19th century, it was the Malay Muslim Kadhis who supported the wife’s right to harta sepencarian, and the British judges who were uncertain and hesitant as to whether it was proper to allow the wife’s claim, partly because, under the English law at that time, joint property belonged to the husband alone.

The cases in the Syariah Appeal Courts have been generally supportive of the wife’s claims to harta sepencarian, e.g. in Mansyur v. Kamariah
 the wife who had actively assisted the husband in cultivating the land was awarded one half of the land based on the principle of musha (mixed properties) and syarikatul abdan (partnership of efforts) , and in Rokiah v. M. Idris
 the wife who was a housewife was awarded one-third of the matrimonial home and other assets that had been acquired by the husband, in recognition of her contributions in doing housework, looking after the home and family. In a recent case, Noraini Mokhtar v. Abd Halim Samat
, harta sepencarian is referred to as “Al-Adat Muhakkamah”, i.e. adat or urf which has been found to be beneficial and given recognition under Islamic law. The Appeal Court in Noraini Mokhtar referred to Surah al-Baqarah 2:228: “And wives shall have rights similar to the rights of those against them, according to what is equitable (ma’ruf), and men (husbands) have a degree over them”. The Appeal Court said that the “degree over them” is related to the issue of maintenance; that wives have rights in relation to their duties and husbands have rights in relation to their duties. It was generally the husband’s duty to acquire property for the household, such that the property ought to be categorized as jointly owned property, as long as there was nothing to indicate otherwise, such as being solely owned property through gift or inheritance, Thus, the Appeal Court held that a piece of land that was solely registered in the husband’s name was also harta sepencarian to be divided equally between the parties.
However, there are also some Malay Muslims today who are either questioning the “Islamicity” of harta sepencarian, or insisting that it should be expressed in strictly gender neutral terms, or who imply that the husband has a greater right to claim harta sepencarian. Those who insist on gender neutrality in claims of harta sepencarian have also insisted that not only the wife, but the husband also, should be allowed to claim harta sepencarian from the other spouse at the point of polygamy. This attitude ignores the obvious gender perspective – the fact that polygamy itself is not gender neutral as only the husband may practice polygamy. Moreover, the type of conditional polygamy that is permitted or tolerated in the Qur’anic text (Surah an-Nisa 4 : 3) was not intended to give undue advantage to men, but was intended for the protection of widows and orphans, and the ayat itself goes on to command monogamy if there is fear of injustice to the wife. Also, the Qur’an is explicit in Surah an-Nisa' 4 :20 that "But if you decide to take one wife in place of another, do not take away the least bit of what you had given the first wife, even if it had been a treasure (qintaran). Would you take it back by (committing) slander and a manifest sin?"

Those who imply that the husband has a greater right to claim harta sepencarian suggest that a husband’s permission for his wife to work should be regarded as his contribution to her earnings that would entitle him to claim part of it as harta sepencarian, while at the same time suggesting that a husband would have got rich anyway without marrying, so that the wives of well-to-do men should not have the right to claim harta sepencarian, because they have domestic servants to help with the housework. Such an attitude completely disregards the intangible sacrifices the wife may have made through her own wasted opportunities to pursue a career and the possibility of accumulating wealth herself, as well as by providing companionship to the husband. In the case of Boto v. Jaafar
, the High Court held that although the wife took no direct part in the husband’s business, the fact of her accompanying him on his business trips and giving up employment because of her marriage amounted to her joint efforts in the acquisition of the assets and declared that she was entitled to one-third of those assets. 

As for implying that a husband who merely gives permission for his wife to work should be regarded as having given his contribution to her earnings, it is submitted that it is unfortunate that such a view may be emerging among some Malaysian Muslims, particularly at a time when Muslims from more patriarchal societies and cultures, are now questioning the need for a wife to obtain her husband’s permission to engage in lawful work. At the most, it may be argued that where the wife has her own earnings, the husband’s obligation to provide her with full financial support may be reduced, but it should not give him any proprietary rights over her earnings. A wife’s right to engage in lawful work has been generally accepted in the adat or urf of Malay Muslim society and culture, and beneficial urf has always been recognized in the principles of Islamic jurisprudence. 

In the past, male dominance was deeply entrenched in most societies, and Islam has also resorted to what is now known as “affirmative action” to give the additional protection needed to secure justice for women. Surah an-Nisa 4 : 34 is often cited to allege men’s superiority over women “Men are qawamuna (are protectors / have responsibility)over women”. However it should be seen that this verse means to emphasize men’s responsibility, and is related to a later part of the same verse “bima anfaqu min amwalihim” (“because they (men) spend from their means for the support (of women)”). 

While there may be circumstances where it would be legitimate for a man to claim matrimonial property, it should only be in a marriage where there exists true equality between the spouses. Allowing a husband who already enjoys a superior privileged position in his marriage the same right to claim harta sepencarian could open the way to various abuses; for instance it might allow idle husbands to intimidate their wives into giving them a portion of the women’s earnings in return for permission to work, as there are already cases of estranged husbands who intimidate their wives into giving up the women’s financial claims of mut’ah and harta sepencarian in return for the husband’s consent to divorce. 

A marriage contract which allows polygamy and easier divorce for men means that men already have a greater advantage in negotiating divorce settlements, and the women’s bargaining position would be further weakened if the men are allowed to claim harta sepencarian in gender neutral terms. The essence of the shari’ah has always been for justice and balance, and traditional fiqh had assigned different gender specific rights and duties to men and women with the rationale that those rights and duties would result in a just and proper balance in their societies. To use gender neutral language within a gender biased framework of law upsets this balance and results in further injustice against Muslim women.

Concerns over the amendments in 2003-2005 have led Sisters in Islam (SIS), on behalf the Joint Action Group for Gender Equality (JAG) to submit a 42 page memorandum to the government detailing its objections and concerns. When the bill was presented to Parliament in December 2005, many women senators from the governing coalition spoke against the Bill, although they were compelled to vote for its passage, on the assurance that the cabinet has agreed to amend the unjust provisions in the Bill, after its passage by Parliament. The 2005 amendments have not been gazetted in the Federal Territories, and JAG welcomes the negotiation process with the Attorney-General’s Chambers to review the amendments.

Need to Move Forward

In a 2005 speech at the Women’s Institute of Management (WIM), the Prime Minister stated that:

In the past, and most regrettably some instances in present day, Shariah for example has been subjected to socio-political influences resulting in laws bearing the name of Islam, but in fact run wholly counter against the spirit and principles of the faith. I have stated on many occasions that the renewal of Islamic thought must be an ongoing process – ensuring the universality of the message, its pluralism and, and not be ossified and fossilized by blind imitation of traditional thought and opinion. 

It might be added that it is even more unfortunate when such blind imitation of traditional thought and opinion is made without even understanding the reasoning or rationale justifying the existence or toleration of certain traditional rules due to the socio-cultural-economic circumstances of the societies in the past, which differed greatly from the realities in present day societies. The implementation of those rules as positive law by the modern nation state apparatus today can lead to various forms of injustice and oppression that were not foreseeable in the past.

While SIS welcomes the review process to the 2005 amendments, it is also felt that in the long term, there need to be a comprehensive review of the Muslim family law framework rather than piecemeal attempts at reform. It is with this in mind that SIS seeks to propose a model Muslim Family Law to be based on an egalitarian framework of substantive equality to reflect the ethical vision of the principles of the shari’ah, rather than merely relying on improperly understood rules of fiqh as historically formulated in the different socio-cultural milieu of the societies in the medieval era, although such fiqh rules may provide a guidance, but not a hindrance, to an understanding of shari’ah by Muslims today. The fiqh rules of the past were a human approximation of an understanding of the divine shari’ah in the circumstances of their times, and the efforts by Muslims today will also be a human approximation of an understanding of the divine shari’ah in the circumstances of our times. And Allah knows best (Wallahu’alam).
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