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If justice and equity are intrinsic values in Islam, as many contemporary Muslim jurists claim and Muslims believe, why are women treated as second-class citizens in Islamic jurisprudential texts? If equality has become inherent to conceptions of justice in modern times, why is it not reflected in family laws of many Muslim states that claim to be modern and also be guided by the Shari‘a? How can these values be reflected in the laws that define the rights of men and women and regulate relations between them in contemporary Muslim societies? 

These are the questions that I want to explore in this presentation; and since they might take us into the troubled waters of questioning old wisdoms – dressed in religious dogmas – before I go any further, I should clarify my position and approach. 

Conceptual Background and Argument 

I ask these questions not only as a trained legal anthropologist but also as a believing Muslim woman.
 I believe in the justice of Islam, and place my analysis within the tradition of Islamic legal thought by invoking two crucial distinctions in that tradition. These distinctions are made by all Muslim jurists and have been upheld in all schools of Islamic law, but have been distorted and obscured in modern times, when modern nation-states have created uniform legal systems and selectively reformed and codified elements of Islamic family law, and when a new political Islam has emerged that uses Shari‘a as an ideology. 

The first distinction is between Shari‘a, revealed law, and fiqh, the science of Islamic jurisprudence.
 This distinction underlies the emergence of various schools of Islamic law and within them a multiplicity of positions and opinions. Shari‘a, literally ‘the way’, in Muslim belief is the totality of God’s will as revealed to the Prophet Muhammad. Fiqh, jurisprudence, literally ‘understanding’, is the process of human endeavour to discern and extract legal rules from the sacred sources of Islam: that is, the Qur’an and the Sunna (the practice of the Prophet, as contained in hadith, Traditions). In other words, while the Shari‘a is sacred, eternal and universal, fiqh is human and – like any other system of jurisprudence – mundane, temporal and local. 

It is essential to stress this distinction and its epistemological and political ramifications. Fiqh is often mistakenly equated with Shari‘a, not only in popular Muslim discourses but also by specialists and politicians, and often with ideological intent: that is, what Islamists and others commonly assert to be a ‘Shari‘a mandate’ (hence divine and infallible), is in fact the result of fiqh, juristic speculation and extrapolation (hence human and fallible). Fiqh texts, which are patriarchal in both spirit and form, are frequently invoked as a means to silence and frustrate Muslims’ search for this-worldly justice – to which legal justice and equality in law are intrinsic. I contend that patriarchal interpretations of the Shari‘a can and must be challenged at the level of fiqh, which is nothing more than the human understanding of the divine will – what we are able to understand of the Shari‘a in this world at the legal level. It is the distinction between Shari‘a and fiqh that enables me – as a believing Muslim – to argue for gender justice within the framework of my faith.
 

My second distinction, which I also take from Islamic legal tradition, is that between the two main categories of legal rulings (ahkam): between ‘ibadat (ritual/spiritual acts) and mu‘amalat (social/contractual acts). Rulings in the first category, ‘ibadat, regulate relations between God and the believer, where jurists contend there is limited scope for rationalization, explanation and change, since they pertain to the spiritual realm and divine mysteries. This is not the case with mu‘amalat, which regulate relations among humans and remain open to rational considerations and social forces. Since human affairs are in constant change and evolution, there is always a need for new rulings, based on new interpretations of the sacred texts, in line with the changing realities of time and place. This is the very rationale for ijtihad (literally, ‘self-exertion’, ‘endeavour’), which is the jurist’s method of finding solutions to new issues in the light of the guidance of revelation.

Most rulings concerning women and gender relations belong to the realm of mu‘amalat, which means that Muslim jurists consider them social and contractual matters, and thus open to rational considerations. What I aim to do in this presentation is to show that fiqh rulings, some of which are indeed discriminatory towards women, are the products of juristic reasoning and socio-cultural assumptions about the nature of relations between men and women. In other words, they are ‘man-made’ juristic constructs, which are shaped by, reflect and change with the reality on the ground. 

There are three interconnected elements to the argument that follows. First, assumptions about gender in Islam – as in any other religion – are necessarily social/cultural constructions, thus historically changing and subject to negotiation. The idea of gender equality is among the ‘newly created issues’ (masa’il mustahdatha), to use a fiqh idiom; that it is to say, it was not an issue that concerned pre-modern jurists as it was not part of their social experience. Secondly, Islamic legal traditions do not contain one coherent concept of gender, but rather a variety of inconsistent concepts, each resting on different theological, juristic, social and sexual assumptions and theories. This, in part, reflects a tension in Islam’s sacred texts between ethical egalitarianism as an essential part of its message and the patriarchal context in which this message was unfolded and implemented.
 This tension enables both proponents and opponents of gender equality to claim textual legitimacy for their respective positions and gender ideologies.
 In other words, each side reads and understands the sacred texts in the light of their respective presuppositions and values. Thirdly, gender rights as constructed in classical fiqh – and reproduced in dominant contemporary discourses – are neither tenable under contemporary conditions nor defensible on Islamic grounds; not only are they contrary to the egalitarian spirit of Islam but they are also now being used to deny women justice and dignified choices in life.

With this background, let us now return to the subject at hand – the construction of gender in Islamic legal theory.  There is now a vast literature on ‘women in Islam’ produced by religious publishing houses in both Muslim and Western countries. In terms of gender perspective, this literature can be divided into three genres or discourses. The first discourse, which I term Traditionalists, reflects notion of gender as constructed in classical fiqh and is premised on gender inequality. The second discourse, which is now the dominant one, developed in the early years of the 20th century and is reflected in the legal codes of many Muslim countries. I call this  ‘Neo-Traditionalist’, as it rejects gender equality as an imported ‘Western’ concept, while attempts to modify certain aspects of classical fiqh’s rulings on women. The third discourse, which I call ‘Reformist’, emerged in the last two decades of the 20th century, and is still in the process of formation: It argues for Gender Equality on all fronts.

Traditionalists: Gender Inequality

Let me describe the differences between these three discourses in a little more detail. The first, the Traditionalist, embodies the assumptions of classical fiqh texts, in which gender inequality is taken for granted, a priori, as a principle. It reflects a world in which biology is destiny, and there is no overlap between gender roles: a woman is created to bear and rear children; in the divine plan, this is her primary role and most important contribution to society. It is a world of duties where the very notion of ‘women’s rights’- as we mean it today – has no place and little relevance.

The classical fiqh notion of gender rights is nowhere more evident than in its construction of the marriage contract. One can say that the disparity between men’s and women’s rights in Muslim societies was – and still is – sustained largely through the rules that classical jurists devised for regulating the formation and termination of the marriage contract. In this respect, there are no major differences among the various fiqh schools: all share the same inner logic and conception of the family. If they differ, it is in the way and the extent to which this conception is translated into legal rules.

Classical jurists defined marriage as contract of exchange, patterned it after the contract of sale (baya‘), which severed as the model for most contracts in fiqh. The marriage contract, which is called ‘aqd al-nikah has three essential component are: offer (ijab), acceptance (qabul) and the payment of dower (mahr), a sum of money or any valuables that the husband pays or undertakes to pay to the bride before or after the consummation. 

By saying that the contracts of marriage and sale share the same legal structure, I do not mean to suggest that classical fiqh did consider marriage to be a ‘sale’. Classical jurists showed themselves aware of possible misunderstanding, and were careful to stress that marriage resembles sale only in form, not in spirit. Rather, what I want to communicate is that the logic of sale underlies their conception of marriage and defines the parameters of laws and practices, where a woman’s sexuality, if not her person, becomes a commodity, an object of exchange. It is also this logic that, as we shall see, defines the rights and duties of each spouse in marriage, which in Al-Ghazali’s words makes marriage like slavery for women.

The contract entails a set of defined rights and obligations for each party, some with moral sanction and others with legal force. Those with legal force revolve around the twin themes of sexual access and compensation, embodied in the two concepts tamkin (obedience; also ta‘a) and nafaqa (maintenance). Tamkin, defined as unhampered sexual access, is a man’s right and thus a woman’s duty; whereas nafaqa, defined as shelter, food and clothing, is a woman’s right and a man’s duty. A woman becomes entitled to nafaqa only after consummation of the marriage, and she loses her claim if she is in a state of nushuz (disobedience). There is no matrimonial regime: the husband is the sole owner of the matrimonial resources, and the wife remains the possessor of her dower and whatever she brings to or earns during the marriage. She has no legal duty to do housework and is entitled to demand wages if she does. The procreation of children is the only area the spouses share, but even here a wife is not legally required to suckle her child and can demand compensation if she does.

Among the default rights of the husband is his power to control his wife’s movements and her ‘excess piety’. She needs his permission to leave the house, to take up employment, or to engage in fasting or forms of worship other than what is obligatory (i.e. the fast of Ramadan). Such acts may infringe on the husband’s right of ‘unhampered sexual access’. 

A man can enter up to four marriages at a time,
 and can terminate each contract at will: he needs neither grounds for termination nor the consent or presence of his wife. Legally speaking, talaq, repudiation of the wife, is a unilateral act (iqa‘), which acquires legal effect by the declaration of the husband. Likewise, a woman cannot be released without her husband’s consent, although she can secure her release through offering him inducements, by means of khul‘, often referred to as ‘divorce by mutual consent’. As defined by classical jurists, khul‘ is a separation claimed by the wife as a result of her extreme ‘reluctance’ (karahiya) towards her husband, and the essential element is the payment of compensation (‘iwad) to the husband in return for her release. This can be the return of the dower, or any other form of compensation. Unlike talaq, khul‘ is not a unilateral but a bilateral act, as it cannot take legal effect without the consent of the husband. If the wife fails to secure his consent, then her only recourse is the intervention of the court and the judge’s power either to compel the husband to pronounce talaq or to pronounce it on his behalf.

This is, in brief, the classical fiqh notion of marriage; and it is this notion that came to be equated with the Shari‘a model of family and gender relations. But the questions must be asked: How far does this notion conform to the equity and justice that are among the undisputed objectives of the Shari‘a? Why and how did classical fiqh define marriage in such a way that it deprived women of free will and made them subject to male authority? These questions become even more crucial if we accept – as I do – the sincerity of the fuqaha’s claim that they derived their ideal model of gender relations from sacred sources: the Qur’an and the Sunna.

Juristic Foundations of Gender Inequality

There are two sets of related answers. The first set is ideological and political, and has to do with the strong patriarchal ethos that informed the classical jurists’ readings of the sacred texts, and eventually led to the exclusion of women from the production of religious knowledge and their inability to have their voices heard and their interests reflected in law. The second is more epistemological and concerns the ways in which social norms and gender ideologies were sanctified, and then turned into fixed entities in fiqh. That is, rather than considering practices relating to the ‘status of women’ or ‘gender’ as social issues, the classical jurists treated them as the subject matter of religious rulings (mouzu‘ ahkam). The gist of my argument is that conceptions of gender became fixed in classical fiqh through the legal and social theories of the jurists, rooted in the cultural and social fabric of their time. Let me elaborate. 

The model of gender constructed by classical fiqh is grounded in the patriarchal ideology of pre-Islamic Arabia, which continued into the Islamic era, though in a modified form. There is an extensive debate on this in the literature, which I will not enter here.
 Suffice it to say that the classical jurists’ construction of the marriage contract is based on one type of marriage agreement prevalent in pre-Islamic Arabia. Known as ‘marriage of dominion’, this agreement closely resembled a sale through which a woman became the property of her husband. As a matter of custom, she came to be regarded as little more than a piece of property.”

Many passages in the Qur’an and the Prophet’s Sunna condemn women’s subjugation, affirm the principle of equality and aim to reform existing practices in that direction.
 Yet the classical jurists bypassed the spirit of these Qur’anic verses and reproduced women’s subjugation – though in a mitigated form. What they did was to modify the pre-Islamic ‘marriage of dominion’ so as to accommodate the Qur’anic call for reforms to enhance women’s rights and protect them in marriage. Women became parties to, not subjects of, the contract, and recipients of the dower or marriage gift. Likewise, by modifying the regulations on polygamy and divorce, the jurists curtailed men’s scope of dominion over women in the contract, without altering the essence of the contract or freeing women from the authority of men – whether fathers or husbands.

During the era of the Prophet, there was little constraint on women’s access to public space and their participation in political and social affairs of the nascent Muslim community. Women took the oath of allegiance to the Prophet as men did; they fought in wars and prayed alongside men in mosques. But the further we move from the time of revelation, the more women’s voices are marginalized and excluded from political life. By the time the fiqh schools emerged, women were already excluded from the production of religious knowledge and their critical faculties were denigrated enough to make their concerns irrelevant to law-making processes.
 Though women were among the prominent transmitters of hadith. 

This takes us to the second set of mechanisms by which the egalitarian message of sacred texts was bypassed: the sanctification of patriarchy through fiqh rulings that ensured that women remained subordinate to men. In producing these rulings, classical jurists based their theological arguments on a number of philosophical, metaphysical, social and legal assumptions and theories, which in turn shaped their readings of the sacred texts. Salient philosophical/metaphysical assumptions that underline fiqh rulings on gender include: ‘women are created of and for men’, ‘God made men superior to women’, ‘women are defective in reason and faith’. While these assumptions are not substantiated in the Qur’an – as recent scholarship has shown
  – they became the main implicit theological assumptions determining how jurists discerned legal rules from the sacred texts.

The moral and social rationale for subjugation is found in the theory of difference in male and female sexuality, which goes as follows: God gave women greater sexual desire than men, but this is mitigated by two innate factors, men’s gheirat (sexual honour and jealousy) and women’s haya (modesty, shyness). What jurists concluded from this theory is that women’s sexuality, if left uncontrolled by men, runs havoc, and is a real threat to social order. Feminist scholarship on Islam gives vivid accounts of the working of this theory in medieval legal and erotic texts, and its impact on women’s lives in contemporary Muslim societies.
 Women’s haya and men’s gheirat, seen as innate qualities defining femininity and masculinity, in this way became tools for controlling women and the rationale for their exclusion from public life and their subjugation in marriage.
 The sale contract, as already discussed, provided the juristic basis for women’s subjugation in marriage, and the legal construction of women’s bodies as ‘awra (pudenda) and of their sexuality as a source of fitna (chaos) removed them from public space, and thus from political life in Muslim societies. 

I am not suggesting that there was a conspiracy among classical jurists to undermine women, or that they deliberately sought to ignore the voice of revelation. Rather I argue that, in discerning the terms of the Shari‘a, and in reading the sacred texts, these jurists were guided by their outlook, the social and political realities of their age, and a set of legal, social and gender assumptions and theories that reflected the state of knowledge and the normative values and patriarchal institutions of their time. These rulings – which were all the product of either juristic speculations or social norms and practices – came to be treated by successive generations as though they were immutable, as part of the Shari‘a. This is what Sachedina calls the crisis of epistemology in traditional evaluation of Islamic legal heritage. 

The Muslim jurists, by exercise of their rational faculty to its utmost degree, recorded their reactions to the experiences of the community: they created, rather than discovered, God’s law. What they created was a literary expression of their aspirations, their consensual interests, and their achievements; what they provided for Islamic society was an ideal, a symbol, a conscience, and a principle of order and identity.
 

Neo-Traditionalists: Gender Complementarity

Let us now turn to the second genre of literature on ‘Women in Islam’ - what I have termed ‘Neo-traditionalist’ discourse. With the rise of Western hegemony over the Islamic world and the spread of secular systems of education, the ideological hold of fiqh on social reality began to be broken. At the same time, the changing status of women and their increasing participation in the politics of the Muslim world made classical fiqh’s conception of ‘women’s status’ increasingly irrelevant to contemporary realities. Yet in the encounter with Western colonial powers, the ‘status of women’ became a contested issue, and a battleground between the forces of traditionalism and modernity in the Muslim world. 

It was against this backdrop that the ‘Neo-Traditionalist’ discourse was born. Its roots can be traced to the nineteenth century, but its impact was linked with the emergence in the Muslim world of modern nation-states in the 20th century. In many such nation-states, classical fiqh legal rules on family and gender rights were selectively reformed, codified and gradually grafted onto unified legal systems inspired by Western models.

In the process of adaptation, Islamic law moved from being the concern of private scholars operating within a particular fiqh school, to the legislative assembly of a particular nation-state. Statute books took the place of classical fiqh manuals in regulating the legal status of women in society. This led not only to the creation of a hybrid family law, neither fiqh nor Western, but also a new discourse that is neither traditionalist nor modern. Though commonly subsumed under ‘Modernist’ Islamic discourses, I suggest that ‘Neo-traditionalist’ is a more appropriate term, because this new discourse shares the same notion of gender rights as classical fiqh; where they differ is that Neo-Traditionalists are able to impose this notion through the machinery of the modern nation-state, which gives it new life and unprecedented power. In codifying family law, governments introduced reforms through procedural rules, which in most cases left the substance of the classical laws more or less unchanged.

The Neo-Traditionalist discourse is found not only in the legal codes, but in a new type of literature in the twentieth century, which I categorize as ‘fiqh-based’. Unlike classical fiqh texts, these texts are neither strictly legal in their reasoning and arguments, nor necessarily produced by jurists. Largely written by men – at least until very recently – these texts aim to shed new light on the ‘status of women’ in Islam, and to clarify the Islamic laws of marriage and divorce. The authors re-read the sacred texts in search of new solutions – or more precisely, Islamic alternatives – to accommodate women’s contemporary aspirations for equality, and at the same time to redefine ‘women’s status’. Despite their variety and diverse cultural origins, what these re-readings have in common is an oppositional stance and a defensive or apologetic tone: oppositional, because their concern is to resist the advance of what they see as alien ‘Western’ values and lifestyles; apologetic, because they attempt to explain and justify the gender biases which they inadvertently reveal by going back to classical fiqh texts.

Neo-Traditionalist texts also lack the legal coherence, the sense of real conviction and the confidence that imbues classical fiqh texts. Their confidence was undermined by the encounter with colonial discourses on women and voices of dissent from within the Muslim world. The authors of these texts, unwilling to accept that the aspiration for gender equality is not just an imported – Western – concept but part of the contemporary reality of Muslim women’s lives, find themselves in a contradictory position. On the one hand they uphold the classical fiqh model of family and gender relations, on the other hand they are aware of, and sensitive to, current discussions of gender, and criticisms, from both secular and religious women, of the patriarchal biases of classical fiqh rules. Education and employment, divorce laws and the question of hejab are the main themes through which they address the issue of women’s rights, and define a range of positions. 

In their defence of the classical fiqh notion of gender, Neo-Traditionalist texts have unwittingly come to modify some of the theories and assumptions underlying the Traditionalist discourse. For instance, they take issue with the assumption that “women are created of or for men”, contending instead that, in the Islamic view, women are equal to men in creation, and do not depend on men for attaining perfection, but can attain perfection independently. Yet they uphold the classical fiqh model of gender relations, reject gender equality and instead put forward the notions of complementarity, or balance, in gender rights and duties. This notion, premised on a theory of the naturalness of Shari‘a law, goes as follows: though men and women are created equal and are equal in the eyes of God, the roles assigned to men and women in creation are different, and classical fiqh rules reflect this difference. Differences in rights and duties, Neo-Traditionalists maintain, do not mean inequality or injustice; if correctly understood, they are the very essence of justice, as they are in line with human nature. 

This new defence of the classical fiqh notion of women’s rights has, ironically, further accentuated the internal contradictions and anachronisms in classical fiqh rules. For example, if women’s sexual desire is greater than men’s, and if Shari‘a laws work with, not against, the grain of nature, then how can they allow men but not women to contract more than one marriage at a time? Surely God would not give women greater sexual desire, and then allow men to be the polygamists? Such contradictions eventually led to modifications in the Neo-Traditionalist theory of sexuality, so as to eliminate its conflict with the new theory of the naturalness of Shari‘a law. This theory, which found currency in the twentieth century, has no precedent in classical fiqh texts.

What is important to note here is that, in arguing for a new notion of marriage and sexuality, Neo-Traditionalist authors do not look to Islamic but to Western sources, namely psychological and sociological studies. Their readings of these – now long outdated - sources are quite selective, and they cite as ‘scientific evidence’ only those that are in line with their own gender perspective. They are also selective in their usage of classical fiqh concepts and definitions, and they try to distance themselves from those that are overtly gender biased. For instance, For instance, they ignore the parallels in the legal structures of the contracts of marriage and sale, and views such as those of Al-Ghazali (quoted earlier), which see marriage as a type of enslavement for women. Such views are so repugnant to modern sensibilities and values, so alien from the experience of marriage among contemporary Muslims, that no defender of fiqh rulings can acknowledge them.

With the rise of political Islam in the second part of the twentieth century, these Neo-Traditionalist texts and their gender discourse became closely identified with Islamist political movements, whose rallying cry was ‘Return to Shari‘a’ as embodied in fiqh rulings. Reforms introduced earlier in the century by modernist governments in some Muslim countries were dismantled (for instance in Iran, Algeria and Egypt).

The Reformists: Gender Equality

Paradoxically, the Islamist attempt to translate classical fiqh notions of gender into policy became the catalyst for a critique of these notions and a spur to women’s increased activism. A growing number of women came to see no contradiction between fighting for equal rights and remaining good Muslims, no inherent or logical link between patriarchy and Islamic ideals. In doing so, they came to free themselves from the straightjacket of anti-colonial and nationalist discourses and to sustain a critique of gender biases in Islamic law and culture in ways that were previously impossible. 

At the close of the twentieth century, these developments gave rise to the third genre of literature on ‘Women in Islam’, a ‘Reformist’ discourse that argues for gender equality in Islam on all fronts. This discourse is part of a reformist movement in Islamic religious thought that is consolidating a conception of Islam and modernity as compatible, not opposed; it contends that the human understanding of Islam is flexible, that Islam’s tenets can be interpreted to encourage both pluralism and democracy, and that Islam allows change in the face of time, space and experience.

Unlike earlier discourses, the new one sees the gender inequality embedded in classical fiqh rules not as a manifestation of divine justice, but as a construction by male jurists which goes contrary to the very essence of divine will as revealed in the sacred texts of Islam. Again, in contrast to the earlier discourses, the new one sees women’s sexuality as defined and regulated by familial and social circumstances, not by nature and divine will. In this way, the new discourse has broken the link, implicit in classical fiqh rulings, between constructions of gender rights and theories of sexuality. This can have important epistemological consequences, in the sense that it can remove the issue of sexuality or ‘women’s status’ from the domain of fiqh rulings. If this is taken to its logical conclusion, then it can be argued that some rules that have been hitherto claimed as ‘Islamic’, and part of the Shari‘a, are in fact the views and perceptions of some Muslims, and social practices and norms that are neither sacred nor immutable but human and changing.

Concluding Remarks

Let me conclude by suggesting some answers to my opening questions, which I would now rephrase as: How and why were classical constructions of gender in Islamic law premised on such a strong theory of inequality that they came to by-pass the values and objectives of the Shari‘a? Can there be an equal construction of gender rights in Islamic law?

I explored the first question in the context of the classical fiqh discourse on gender. The gist of my argument was that the genesis of gender inequality in Islamic law lies in the inner contradictions between the ideals of the Shari‘a and the norms of Muslim societies. While Shari‘a ideals call for freedom, justice and equality, their realization was impeded in the formative years of Islamic law by Muslim social norms and structures. Instead, these social norms were assimilated into fiqh rulings through a set of theological, legal and social theories and assumptions that reflected the state of knowledge of the time, or were part of the cultural fabric of society.
 In this way, Islamic legal tradition became the prisoner of its own theories and assumptions, which in time came to overshadow the ‘ethical’ voice of Islam and its call for justice and reform, thus negating the spirit of the Shari‘a. 

I raised the second question – the possibility of an equal construction of gender in Islamic law – through a discussion of two new legal discourses that emerged in the twentieth century. The Neo-Traditionalists succeeded in rounding some of the harsher edges of classical fiqh notions of gender rights, but its defensive and apologetic approach left them in an intellectual cal-de-sac; while their ideological construction of Islam was eventually appropriated by Islamist movements in the second part of the century. The Reformists who emerged in the closing years of the century as part of an internal response to political Islam, display a refreshing pragmatic vigour and a willingness to engage with non-religious perspectives. Its advocates do not reject an idea simply because it is Western, nor do they see Islam as a blueprint with an in-built programme of action for the social, economic, and political problems of the Muslim world. They thus not only pose a serious challenge to totalitarian conceptions of Islam, but also seek to carve out a space within which an equal construction of gender in Islamic law can be achieved.

It is in the context of this Reformist discourse that I believe we – Muslim women – need to explore strategies for the reform of Islamic law, to accommodate our aspiration for equality and justice. In my view, instead of searching for an Islamic genealogy for feminism or human rights – the main concern of the Neo-Traditionalists – we need to move beyond such a quest by placing the emphasis on understandings of religion, and how religious knowledge is produced. In this respect, the works of the new wave of Muslim male intellectuals such as Muhammad Arkoun, Abdolkarim Soroush and Nasr Abou Zayd, and Muslim feminist scholars such as Amina Wadud, Fatima Mernissi and Leila Ahmed, to name a few, are of immense importance and relevance. 

Such an approach, that entails historicising and contextualising religious texts, can in time open the way for radical and positive changes in Islamic law to accommodate concepts such as gender equality and human rights. 

Whether this will ever happen, and whether these concepts will ever be reflected in state legislation, depends on the balance of power between Traditionalists and Reformists in each Muslim country, and on women’s ability to organize and participate in the political process, and to engage with the advocates of each discourse. The 2004 Moroccan family code that establishes equality in marriage and divorce between spouses within an Islamic framework is a case in point.
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