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I s l a m i c L a w a n d M u s l i m M i n o r i t i e s

Muslim Minoriti es shows awareness of the difficulties often not possible without the help of the majority
of Muslims living as minoriti es and advises them to be Muslim countries. The book, therefore, repeatedly
patient . However, "if it is not possible to gain a appeals to scholars and preachers to visit Muslim
livelihood except by what Allah has forb idden, namely minorities, even though, in the words of one inquirer,
through the mixing of men and women, then this "visiting countries of disbelief is prohibited." Ibn Bas
livelihood must be abandoned." It discourages Muslims advises the Muslim rulers and the wealthy "to do what
from marrying non-Musl im women, forb ids them to they can to save the Muslim minorities with both money
greet Christians during Christmas or other rel igious and words. This is their duty." The two muftis are quite
festivals, and allows them to go to non-Musl im courts obviously restrained by the methodology as well as the
(for registration of divorce) only if it is done according worldview of the old laws to the extent that they still
to Islamic law. Muslim Minoriti es generally does not use the term "ene my count ries" fo r the abodes of
allow a departure from the old laws. In some Muslim minorities. Certainly Ibn Bas was not using the
circumstances, where some concessions are suggested, term in the l i teral sense. I t is the comp ulsion of
they are only transitory and subject to general analogical reasoning to measure the modern situation in
provisions of Islamic law, for example , transmission of terms of the old categories of "House of Islam" and
pictures and service in non-Muslim armies. "House of War."

Obedience to Islamic law in this sense necessa rily Modern Muslim jurists disregard this methodological
requires community organisation in a particular manner compulsion and treat the situation of Muslim minorities
and the services of lega l experts for that purpose . This is as exceptional cases that require special consideration.

Presently, more than one third of the wor ld 's Musl ims
are liv ing as minorities in non-Mus lim countr ies , a fac t
tha t ha s p o sed cha l l en g es no t o n l y fo r the ho s t
countr ie s, bu t al so for the Musl ims themse lves . Most
Muslims perceive Muslim mino rit ies as an integral par t
of the larger Muslim community, or ummah. Many insist
that Muslims must be governed by Is lamic law, of ten
tha t of the coun try of or igi n. Home count r ies are
exp ected to offer huma n, po li t ical , and fi na ncial
resources in order for minorities to live Islamically. This
perception is quite problematic. It implies that while the
Muslims have been living in these countries for three
ge ne ra ti on s, th ei r pr es en ce is tr an si to ry – it ca nn ot
co nce ive o f M u s l i ms l i v in g p e r mane nt l y u nd e r
non-Muslim rule. This perception also tends to imagine
Musl im minori ti es as co lo nies of the Mu sl im worl d.
Apar t from the question of whe ther Musl im countr ies
are in a posit ion to pla y the role descr ibed abo ve, other
serious questions are raised on the future of the Muslim
minorities.

No twiths tand ing the ambiguity of th is po si tion , some
Mu sl im jur is ts co nt in ue to tr ea t Mu sl im mi no ri ti es
today as d id the medieva l jur i s t s , who regarded
mino ri ti es as th os e le ft be hi nd af te r the no n-Mu sl im
oc cu pa ti on of Mus li m la nd s. The se mo de rn jur is ts
presume tha t eventuall y minority Muslims wil l have to
mi gr at e ba ck to Mu sl im co un tr ie s. In th e mean ti me ,
they must protect their religious and cultural identity by
isol ati ng the ms elve s fr om the ir ho st so ci eti es. An
example of this perception is Muslim Minorities, Fatwa
Re ga rd in g Mu sl im s Li vi ng as Mi no ri ti es by th e la te
Sheikh Ibn Bas and Sheikh Uthaymeen, two inf luential
Saudi muft is . The bo ok explains that pr eservation of
fa ith and st rict obedience to the laws of Is lam are the
foremost duties of all Muslims, including those living as
minorities.
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SNAP SHO T: Muslim minority populat ions in
randomly selected countries

Count ry MusI im po pulat ion
Argentina 1.9%
Aust ral ia 1.1%
Belgium 2.5%
Cameroon 21.2%
Canada 1.0%
China 1.5%
Denmark 2.2%
Fij i 6.9%
France 7.1%
Germany 4.4%
Guyana 9.0%
India 11.96%
Mauritius 16.6%
Nepal 4.2%
The Netherlands 4.5%
Niger ia 43.9%
Philippines 4.6%
Singapore 14.9%
South Africa 2.4%
Spain 0.5%
Sri Lanka 9.0%
Suriname 19.6%
Thailand 4.6%
Uganda 16.0%
UK 2.0%
USA 1.9%

Source: Encyclopedia Britannica Book of the Year 2003,
Ka re n Ja co bs Sp ar ks (e di to r) (200 3: En cyclopedia
Britannica, Inc. London)
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They approach the whole range of questions relating to with the growing number of Muslims in the West, that
laws about, inte r alia, food, dress, marriage, divorce, we ho ped tha t their adhe rence to Isl am and the ir
co-education, and relations with non -Muslims , in terms obedience to its codes will thaw the cold resistance of
of expediency. Consequently, a whole set of new the deviating western civilisation in the current of the
interpreta tions, often divergent , appeared. Some other I s l a mi c c i v i l i s a t i o n . B ut to d a y t he ca l l t o t he
jurists stressed the need for new, especially formal Jurisprudence of Minorities warns us of a calamity
sources . Various rule s of Islamic jurisprudence, e.g. contrary to our hopes. We are warned of thawing of the
common good, objectives or spir it of law, convenience, Islamic existence in the current of the deviating western
common practice, necessity and prevention of harm – civilisation and this type of jurisprudence guarantees
which were invoked spar ingly – gained significance as this calamity." basic
principles of Islamic legal theory. These opinions
were published in the form of fatwas and did not Responding to this criticism, Taha explains thatfiqh
consti tute part of regular Islamic law texts. It is only al-aqalliyat constitutes an autonomous jurisprudence,
recently that trea tises have begun to appear on the based on the principle of the relevance of the rule of
s u b j e c t . s h a r i a h t o t h e c o n d i t i o n s a n d

c i r c u m s t a n c e s p e c u l i a r t o a pa rt ic ul ar
co mm un it y an d it s pl ac e of re si de nc e. Itrequ ires info rmat ion
abou t loca l cult ure and expe rtis e

Jurisprudence of minorities in social science s e.g. sociology, economics, political science
and internat ional relations.

Despite the growing volume of literature on Muslim
minorit ies, many Muslims in the West, especial ly in the It is not part of the existing fiqh, which is jurisprudence
United States, feel that the exis ting legal debates have developed through case law. Fiqh al-aqalliyat is not a
failed to address their prob lems adequately. In 1994, jurisprudence of expediency that looks for concessions.
the North American Fiqh Council announced a project Taha argues that the categories of dar al-Islam and dar
to "develop fiqh for Musl ims living in non -Musl im al-harb are no longer relevant today. The Muslim
societies." Yusuf Talal DeLorenzo, Secretary of the presenc e, no ma tter wh ere, sho ul d be consi dered
Council , explained that Islamic law for minorities permanent and dynamic. The term fiqh al-aqalliyat
needed an approach different from the traditional rule s gained currency in the Muslim countries as well. Khalid
of expedience. He illustrates this approach with several Abd al-Qadir was probably the first to collect the
examples. For instance, instead of trad itional unilateral special laws applicable to Muslims living as minorities
divorce by the husband , the fiqh favours termina tion of in his book Fi Fiqh al-aqalliyat al-Muslimah. Yusuf
marriage only through the court sy stem. Taha Jabir al-Qaradawi , wh o ha s writ ten extensi vely on the
al-Alwani, Chairman of the Council , was perhaps the subject, also chose this title for his works much later:
first to use the term fiqh al-aqalliyat (1994) in his fatwa Fiqh al-aqalliyat al-Muslimin, hayat al-muslimin wast
about Musl im participat ion in Amer ican secular a l- m u j t a m a ' c a t a l - u k hr a a n d F i q h o f M u s l i m
politics. Some Muslims in Amer ica hesi tated to Minorities. This latest book is also announced as a
participate in American politic s because it meant "progressive fiqh," probably with reference to the
alliance with non -Muslims, division of the Muslim current debates on the subject and the growing anxiety
communi ty and submission to a non -Islamic system of of Muslims about their minority status in Islamic law. secular
politics as well as giving up the hope of the
United States becoming part of dar al-Islam. They
asked the Council for a fatwa. Another civil rights movement?

Taha in his fatwa dismissed these objections and argued Obviously, advocates of fiqh al-aqalliyat have yet to
that the American secular system was faith -neutral, not answer some very complex questions. First, the term
irreligious. He dis tinguishes conditions in countries that "minority" is quite problematic. Its semantic vagueness
have Muslim majorit ies from those where Muslims are a conjures up the concept of a sub-nation in a nation-state
minority. The two contexts are quite different and entail framework. A religious minority is even weaker than a
different obligations: "While Muslims in Muslim sub-nation or national minority because it is further
countries are obliged to uphold the Islamic law of their divided by other aspects like language and culture.
state, Muslim minorit ies in the United States are not Second, the quest ion of mi nori ty is very closely
required either by Islamic law or rationality to upho ld connec ted wi th o the r mino r i ty s i tua t ions , e .g .
Islamic symbols of faith in a secular state, excep t to the n o n -M us l i m and Mus l i m mino r i t i e s in Mus l i m
extent permiss ible within that state." countries. Most often they are not perceived in the same fashion.

Third, the situation of Musl im minorities in the
This fatwa stir red a controversy among Muslim Western countr ies al so dif fer s from the Musl im
scholar s. For instance, the Syrian Shaykh Saeed minorities in non-Western countries, e.g. India. It
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Ramadan al -But i dismissed Taha's call for the appears that minorities in these different situations have
jurisprudence of minorities as a "plo t to divide Islam."
Among other comments he stated: "We were so pleased to develop diffe rent sets of jurispr udence, to the extent that the

term "minority," in the final analysis, becomes
irrelevant.

The proble ms addres sed by fiqh al-aqall iyat are not the another civil rights movement. If Muslims are forced to
questions related to Muslim minori ties only. They take this path, fiqh al-aqalliyat will not be there to help
concern quest ions for the whole Muslim world. Some of them because it has been so far concerned only with
these questions are cer tainly more intense and urgent solving problems of (and within) Islamic law. It has still
for Muslims in the West, but ult imately the whole to work out problems with the local laws. There is
Muslim world has to respond to the m. The West is no perhaps a need for Muslim jurisprudence of citizenship
longer a ter ritorial concept; it is a global and cul tural in the framework of pluralism, in order to respond to
not ion that is very much present in the non -Western the current poli tical and legal challenges.
world also.

The jur isprudence of minorities, especially in the Uni ted Acknowledgements
States, has a further semantic connotation of civil
rights . It implie s "he lp and specia l treatment for a Dr Muhammad Khalid Masud is the Chairman of the
community left behind." Council of Islamic Ideology in Pakistan.

Instead of absolute equal ity , civ il rights cal l for This paper was first published in the ISIM Review
dif ferentia l equal ity and protection. This idea has been 11/02, (ISSN 1 388-9788) and is reprinted here with
challenged in US courts since 1989 and is los ing the kind permission of the author and The International
sympathy with jur ist s. In the wake of ris ing Institute for the Study of Islam in the Modern World
Islamophobia , discrimination and harassment of (ISIM). The ISIM Review is ava ilable online at
Mus lims, and media prejudice, especi ally after the www.isim.nl.
events of Sept 11, there seems to be no sympathy for


